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(c) Default—(1) Effect of failure to an-
swer. Failure of a respondent to file an
answer required by this section within
the time provided constitutes a waiver
of his or her right to appear and con-
test the allegations in the notice. If no
timely answer is filed, Enforcement
Counsel may file a motion for entry of
an order of default. Upon a finding that
no good cause has been shown for the
failure to file a timely answer, the ad-
ministrative law judge shall file with
the Board of Directors a recommended
decision containing the findings and
the relief sought in the notice. Any
final order issued by the Board of Di-
rectors based upon a respondent’s fail-
ure to answer is deemed to be an order
issued upon consent.

(2) Effect of failure to request a hearing
in civil money penalty proceedings. If re-
spondent fails to request a hearing as
required by law within the time pro-
vided, the notice of assessment con-
stitutes a final and unappealable order.

§ 308.20 Amended pleadings.

(a) Amendments. The notice or answer
may be amended or supplemented at
any stage of the proceeding. The re-
spondent must answer an amended no-
tice within the time remaining for the
respondent’s answer to the original no-
tice, or within ten days after service of
the amended notice, whichever period
is longer, unless the Board of Directors
or administrative law judge orders oth-
erwise for good cause.

(b) Amendments to conform to the evi-
dence. When issues not raised in the no-
tice or answer are tried at the hearing
by express or implied consent of the
parties, they will be treated in all re-
spects as if they had been raised in the
notice or answer, and no formal amend-
ments are required. If evidence is ob-
jected to at the hearing on the ground
that it is not within the issues raised
by the notice or answer, the adminis-
trative law judge may admit the evi-
dence when admission is likely to as-
sist in adjudicating the merits of the
action and the objecting party fails to
satisfy the administrative law judge
that the admission of such evidence
would unfairly prejudice that party’s
action or defense upon the merits. The
administrative law judge may grant a

continuance to enable the objecting
party to meet such evidence.

[61 FR 20348, May 6, 1996]

§ 308.21 Failure to appear.
Failure of a respondent to appear in

person at the hearing or by a duly au-
thorized counsel constitutes a waiver
of respondent’s right to a hearing and
is deemed an admission of the facts as
alleged and consent to the relief sought
in the notice. Without further proceed-
ings or notice to the respondent, the
administrative law judge shall file with
the Board of Directors a recommended
decision containing the findings and
the relief sought in the notice.

§ 308.22 Consolidation and severance
of actions.

(a) Consolidation. (1) On the motion of
any party, or on the administrative
law judge’s own motion, the adminis-
trative law judge may consolidate, for
some or all purposes, any two or more
proceedings, if each such proceeding in-
volves or arises out of the same trans-
action, occurrence or series of trans-
actions or occurrences, or involves at
least one common respondent or a ma-
terial common question of law or fact,
unless such consolidation would cause
unreasonable delay or injustice.

(2) In the event of consolidation
under paragraph (a)(1) of this section,
appropriate adjustment to the prehear-
ing schedule must be made to avoid un-
necessary expense, inconvenience, or
delay.

(b) Severance. The administrative law
judge may, upon the motion of any
party, sever the proceeding for sepa-
rate resolution of the matter as to any
respondent only if the administrative
law judge finds that:

(1) Undue prejudice or injustice to
the moving party would result from
not severing the proceeding; and

(2) Such undue prejudice or injustice
would outweigh the interests of judi-
cial economy and expedition in the
complete and final resolution of the
proceeding.

§ 308.23 Motions.
(a) In writing. (1) Except as otherwise

provided herein, an application or re-
quest for an order or ruling must be
made by written motion.
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(2) All written motions must state
with particularity the relief sought and
must be accompanied by a proposed
order.

(3) No oral argument may be held on
written motions except as otherwise di-
rected by the administrative law judge.
Written memoranda, briefs, affidavits
or other relevant material or docu-
ments may be filed in support of or in
opposition to a motion.

(b) Oral motions. A motion may be
made orally on the record unless the
administrative law judge directs that
such motion be reduced to writing.

(c) Filing of motions. Motions must be
filed with the administrative law
judge, except that following the filing
of the recommended decision, motions
must be filed with the Executive Sec-
retary for disposition by the Board of
Directors.

(d) Responses. (1) Except as otherwise
provided herein, within ten days after
service of any written motion, or with-
in such other period of time as may be
established by the administrative law
judge or the Executive Secretary, any
party may file a written response to a
motion. The administrative law judge
shall not rule on any oral or written
motion before each party has had an
opportunity to file a response.

(2) The failure of a party to oppose a
written motion or an oral motion made
on the record is deemed a consent by
that party to the entry of an order sub-
stantially in the form of the order ac-
companying the motion.

(e) Dilatory motions. Frivolous, dila-
tory or repetitive motions are prohib-
ited. The filing of such motions may
form the basis for sanctions.

(f) Dispositive motions. Dispositive mo-
tions are governed by §§ 308.29 and
308.30.

§ 308.24 Scope of document discovery.
(a) Limits on discovery. (1) Subject to

the limitations set out in paragraphs
(b), (c), and (d) of this section, a party
to a proceeding under this subpart may
obtain document discovery by serving
a written request to produce docu-
ments. For purposes of a request to
produce documents, the term ‘‘docu-
ments’’ may be defined to include
drawings, graphs, charts, photographs,
recordings, data stored in electronic

form, and other data compilations from
which information can be obtained, or
translated, if necessary, by the parties
through detection devices into reason-
ably usable form, as well as written
material of all kinds.

(2) Discovery by use of deposition is
governed by subpart I of this part.

(3) Discovery by use of interrog-
atories is not permitted.

(b) Relevance. A party may obtain
document discovery regarding any
matter, not privileged, that has mate-
rial relevance to the merits of the
pending action. Any request to produce
documents that calls for irrelevant ma-
terial, that is unreasonable, oppressive,
excessive in scope, unduly burdensome,
or repetitive of previous requests, or
that seeks to obtain privileged docu-
ments will be denied or modified. A re-
quest is unreasonable, oppressive, ex-
cessive in scope or unduly burdensome
if, among other things, it fails to in-
clude justifiable limitations on the
time period covered and the geographic
locations to be searched, the time pro-
vided to respond in the request is inad-
equate, or the request calls for copies
of documents to be delivered to the re-
questing party and fails to include the
requestor’s written agreement to pay
in advance for the copying, in accord-
ance with § 308.25.

(c) Privileged matter. Privileged docu-
ments are not discoverable. Privileges
include the attorney-client privilege,
work-product privilege, any govern-
ment’s or government agency’s delib-
erative-process privilege, and any other
privileges the Constitution, any appli-
cable act of Congress, or the principles
of common law provide.

(d) Time limits. All discovery, includ-
ing all responses to discovery requests,
shall be completed at least 20 days
prior to the date scheduled for the
commencement of the hearing. No ex-
ceptions to this time limit shall be per-
mitted, unless the administrative law
judge finds on the record that good
cause exists for waiving the require-
ments of this paragraph.

[56 FR 37975, Aug. 9, 1991, as amended at 61
FR 20348, May 6, 1996]

VerDate 20<JAN>98 14:44 Feb 09, 1998 Jkt 179040 PO 00000 Frm 00062 Fmt 8010 Sfmt 8010 Y:\SGML\179040.TXT 179040-3


